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This is a decision on the petition under 37 CFR 1.137(b), filed, March 22, 2010, to revive the above- 
identified application. 

The petition is DISMISSED. 

Any request for reconsideration of this decision must be submitted within TWO (2) MONTHS from the 
mail date of this decision. Extensions of time under 37 CFR 1.136(a) are permitted. The reconsideration 
request should include a cover letter entitled "Renewed Petition" under 37 CFR 1.137(b)." 

The above-cited application became abandoned for failure to file an appeal brief after the filing of a 
Notice of Appeal on September 17, 2007, The application became abandoned on November 18, 2007. A 
Notice of Abandonment was mailed on August 7, 2008 

Effective December 1, 1997, the provisions of 37 CFR 1.137(b) now provide that where the delay in reply 
was unintentional, a petition may be filed to revive an abandoned application or a lapsed patent pursuant 
to37CFR 1.137(b). A grantable petition pursuant to 37 CFR 1 .137(b) must be accompanied by: 

(1) the required reply, unless previously filed. In a non-provisional application 
abandoned for failure to prosecute, the required reply may be met by the filing of a continuing 
application. In an application or patent, abandoned or lapsed for failure to pay the issue fee, or any 
portion thereof, the required reply must be the payment of the issue fee or any outstanding balance 
thereof. 

(2) the petition fee as set forth in 37 CFR 1 .17(m); 

(3) a statement that the entire delay in filing the required reply from the due date for the reply 
until the filing of a grantable petition pursuant to 37 CFR 1.137(b) was unintentional. The Commissioner 
may require additional information where there is a question whether the delay was unintentional; and 
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(4) any terminal disclaimer (and fee set forth in 37 CFR 1 .20(d)) required pursuant to 
37CFR 1.137(c). 

The instant petition does not satisfy the requirements of item (3) above. 

As to Item (3), the Manual of Paten Examining Procedure, Section 771 1 .03(c) provides, in pertinent part, 
that: 



The Office does not generally question whether there has been an intentional or otherwise 
impermissible delay in filing an initial petition pursuant to 37 CFR 1.137(a) or (b), when such 
petition is filed: (A) within 3 months of the date the applicant is first notified that the application is 
abandoned; and (2) within 1 year of the date of abandonment of the application. Thus, an 
applicant seeking revival of an abandoned application is advised to file a petition pursuant to 
37 CFR 1.137 within 3 months of the first notification that the application is abandoned to avoid 
the question of intentional delay being raised by the Office (or by third parties seeking to 
challenge any patent issuing from the application). 

Where a petition pursuant to 37 CFR 1.137(a) or (b) is not filed within 3 months of the date the 
applicant is first notified that the application is abandoned, the Office may consider there to be a 
question as to whether the delay was unavoidable or unintentional. In such instances, 

(A) the Office will require a showing as to how the delay between the date the applicant was first 
notified that the application was abandoned and the date a 37 CFR 1.137(a) petition was filed was 
"unavoidable"; or 

(B) the Office may require further information as to the cause of the delay between the date the 
applicant was first notified that the application was abandoned and the date a 37 CFR 1.137(b) 
petition was filed, and how such delay was "unintentional." 

To avoid delay in the consideration of the merits of a petition under 37 CFR 1.137(a) or (b) in 
instances in which such petifion was not filed within 3 months of the date the applicant was first 
notified that the application was abandoned, applicants should include a showing as to how the 
delay between the date the applicant was first notified by the Office that the application was 
abandoned and the filing of a petition under 37 CFR 1.137 was (A) "unavoidable" in a petition 
under 37 CFR 1.137(a) ; or (B) "unintentional" in a petition under 37 CFR 1.137(b) . 

It is unclear when petitioner discovered the application was abandoned, but the application has been 
abandoned for more than two years. Petitioner did not provide not explanation for delay in filing the 
instant petition and how the delay was unintentional. Accordingly, the renewed petition must be 
accompanied by an explanation for said delay including, but not limited to, the considerations provided in 
MPEP § 71 1.03(c) cited above. 

It is not apparent whether the person signing the statement of unintentional delay was in a 
position to have firsthand or direct knowledge of the facts and circumstances of the delay at 
issue. Nevertheless, such statement is being treated as having been made as the result of a 
reasonable inquiry into the facts and circumstances of such delay. See 37 CFR 10.1 8(b) and 
Changes to Patent Practice and Procedure : Final Rule Notice, 62 Fed. Rcr, 53 1 3 1 , 53 1 78 
(October 10, 1997), 1203 Off Gaz. Pat. Office 63, 103 (October 21, 1997). In the event that 
such an inquiry has not been made, petitioner must make such an inquiry. If such inquiry results 
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in the discovery that it is not correct that the entire delay in fiHng the required reply from the due 
date for the reply until the filing of a grantable petition pursuant to 37 CFR 1.137(b) was 
unintentional, petitioner must notify the Office. 

There is no indication that the person signing the instant petition was ever given a power of 
attorney or authorization of agent to prosecute the above-identified application. If the person 
signing the instant petition desires to receive future correspondence regarding this application, 
the appropriate power of attorney or authorization of agent must be submitted. While a courtesy 
copy of this decision is being mailed to the person signing the instant petition, all future 
correspondence will be directed to the address of currently of record until such time as 
appropriate instructions are received to the contrary. 

Further correspondence with respect to this matter should be addressed as follows: 
By mail: 

Mail Stop Petitions 

Commissioner for Patents 

United States Patent and Trademark Office 

Box 1450 

Alexandria, VA 22313-1450 

By facsimile: (571)273-8300 

Attn: Office of Petitions 

Telephone inquiries concerning this decision may be directed to the undersigned at (571) 272-3222. 

Kenya A. McL'mighlin 
Petitions Attorney 
Office of Petitions 

Cc: 

Paul P. Kiel 
2 Independence Way 
P.O. Box 5312 
Princeton, NJ 08545-5312 



